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INTRODUCTION

These Guiddines are intended to facilitate the prompt and efficient resolution of clams
submitted under the National Vaccine Injury Compensation Program (herenafter “the Program”).
The fdlowing explanation of the conduct of proceedings under the Program — with specific
examples provided in the Attachments located a the end of these Guiddines — shoud assist
petitioners in drafting clear and complete vaccine peitions and assist respondent in evauating the
merits of the petition. Consequently, the specid masters will be able to resolve the clams farly
and expeditioudy within the statutorily-mandated time period.

Practitioners are cautioned that these Guiddines represent a practica explanation of how
to proceed under the Program. The Guiddlines are not a subdtitute for the statute! and the local
rules of practice (conssting of the Vaccine Rules of the United States Court of Federd Clams,
codified in Appendix B to the Rules of the United States Court of Federd Clams).

Also, the Guidelines are not the exclusve method of practice. The datute, court rules, and
case precedent dlow wide latitude for handling individua cases. Practitioners are encouraged to
uggest credtive ways of resolving their cases in the most efficient manner.  Crucid to any such
proposal is ensuring fairness to each party and cregting a complete and orderly record for decison.

Finally, two recent developments in Program practice are worthy of specia mention.

A. Adminigtrative Changesto the Vaccine Injury Table

One key feature of the Program is that an injury that fdls within the “Vaccine Injury Table’
is presumed to be vaccine-caused and the dam is compensable, unless the record dfirmaivdy
demondtrates that such injury was caused by some other cause. 8§ 11(c)(1)(C)(1); & 13(a)(1)(B).
The dtatute contains a Vaccine Injury Table at § 14(a). However, that Table contained at § 14(a)
is not applicable to Program petitions filed after March 10, 1995. Pursuant to 8§ 14(c) and
8 14(e)(2) of the Vaccine Act, the Secretary of Hedth and Human Services may amend the Vaccine
Injury Table by adding or deeting injuries, changing the time periods within which onset of a Table
injury must occur, or by adding additiond vaccines and “Table Injuries’ for such vaccines. The
Secretary may dso ddfine or redefine the covered injuries through the Qudifications and Aids to
Interpretation.  In accordance with the Secretary’s Satutory authority, the Secretary made the first
revisons to the Vaccine Injury Table, effective March 10, 1995. Additiond revisons have since
been made. These revisons ae explaned in Attachmet 8 to these Guideines. (Note The
Secretary of Hedth and Human Services could issue additional modifications to the Vaccine Injury
Table. For more information, see the Depatment of Hedth and Human Service's webste at

The applicable atutory provisons defining the Program are found a 42 U.S.C.
8 300aa-10 et seg. (Supp. 2000). In these Guidedlines, for ease of reference, “42 U.S.C.
8§ 300aa’ will be omitted from dl datutory references. Therefore, for example, a reference
to “8§ 11(a)(5)" or “Section 11(a)(5)" isareferenceto 42 U.S.C. § 300aa-11(a)(5).
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www.hrsagov/osplvicp.)  Peitioners are primarily responsble for educating themsdves about
which Vaccine Injury Table applies to thar respective circumgtances.  Petitioners should refer to
the HHS's website for information on the gpplicable Vaccine Injury Table. Petitioners may dso
download the latest adminidratively-amended verson of the Vaccine Injury Table a 42 CF.R. 8§
100.3 from Lexis/Nexis or Westlaw.

B. Autism Cases

In the Spring of 2002, the specid masters began recaiving a lage number of petitions
dleging that vaccines have caused a child “autiami’ disorder or a smilar disorder.  The Office of
Special Masters, working with petitioners counsd and respondent’'s counsd, developed a specia
procedure for deding with clams of this type, known as the Omnibus Autism Proceeding. A
gpecia file open to the public in the Office of the Clerk of the U.S. Court of Federad Claims,
known as the Autian Master File, contans documents related to these autism clams. On July 3,
2002, the Office of Special Masters issued Autism General Order #1, explaning the Omnibus
Autism  Proceeding. That document may be downloaded from the court’'s website,
www.uscfc.uscourts.gov, a which these Guiddines appear.  Persons with Program clams or
potentid Program dams involving autism or dmilar disorders should read Autism Genera Order
#1.

. PETITIONSAND ACCOMPANYING RECORDS

This Program is based on the premise that the initid submisson — the petition and
accompanying documents — will contain petitioner’s case-in-chief.  The ability of respondent to
provide a complete case (see Section IV infra) and the special master to issue a decison within the
satutory deadline hinges on the completeness of the petition. To assd petitioners in meeting the
datutory filing requirements, some practical observations are offered below.

A. Content of the Petition

The petition’'s required contents are set forth in Vaccine Rule 2(d)(1). A modd petition is
set forth a Attachment 1 to these Guiddines. The modd is based on factud assumptions that may
or may not gpply to a paticular case. Pitioners should adapt this modd to the factud
circumstances of their case.

The petition should provide respondent and the specid master clear, complete notice of the
specific nature of peitione’'s dam, so as to pemit a detaled evaudaion thereof.  Unlike
pleadings in many avil actions, the petition should not be a formaistic document that merey
tracks the datutory language, designed to “preserve’ al possble cdams or arguments.  For
example, a petition should not dlege dl possble “Table Injuries’ (i.e, injuries fdling within the
Vaccine Injury Table contained at 42 C.F.R. 8 100.3(a), but only those for which a reasonable
supporting case exids. (If the evidence unexpectedly turns out to support an dternative theory of
proof, leave to amend the petition will be liberadly granted.)



Specificdly, each petition must contain:

1.

An introductory dtatement containing a concise and explicit theory of recovery under
the Act.

Separately numbered paragraphs  setting out  each didinct  factud  dlegetion
supporting the petitioner’sdam, induding:

a Injured party’s name and date of hirth.

b. Type of vaccine received, and date and location of vaccine adminigtration.
8 11(c)(1)(A); & 11(c)()(B)()(1). If the vaccine was not receved in the
United States, fulfillment of conditions of § 11(c)(1)(B)(i)(I1) or (1) must
be dleged. In the ingtance of an ord polio vaccine dlegedly contracted from
a vaccine recipient, facts of vaccination and contraction must be aleged.
8 11(c)(D)(B)(ii).

C. Exact injury damed. 8 11(c)(1)(C). If an injury within the Vaccine Injury
Teble is adleged, this must be stated. If alleging a non-Table injury caused by
a vaccine, the reason for believing that a causd relationship exists must be
stated.

d. Date and, if appropriate, time of day of the fird symptom or onset of injury
or condition following the vaccing s adminigtration. 42 C.F.R. § 100.3(a).

e Fact-specific description of the claimed symptoms. 42 C.F.R. § 100.3(b).

f. In a death case, an dlegation that the deceased died from the adminigtration
of the vaccne or as a consequence of a Table Injury. 8§ 11(c)(1)(C)(i);
8 11(c)(1)(D)(ii)-

o} Inaninjury case,
® The extent and nature of the injury; and

(i) A representation that the injured party has suffered residua effects or
complications for more than 6 months, or died from the
adminidration of the vaccine, or suffered an injury from the vaccine
which resulted in inpatient hospitdization and surgica intervention.

8 11(c)(1)(D).
h. In a case dlgging that the vaccine “dgnificantly aggravated” a pre-existing
condition, the extent and nature of the prevaccination condition or
imparment.



I. Brief description of the injured party’s condition prior to the adminisiration
of the vaccine.

B If filed on behdf of a deceased person, or if filed by someone other than the
injured person or a parent of an injured minor, an explanation of the authority
to file the petition in a representative capacity. 8 11(b)(1)(A).

K. Statement concerning the existence and disposition of any prior civil action
relating to the vaccination. § 11(a)(5); 8 11(8)(6).

l. Statement whether any award or settlement with respect to the vaccine-
rdated inury has been previoudy collected by the injured person or by
anyone else on that person’s behalf. 8 11(a)(7); 8§ 11(c)(1)(E).

A brief statement of the relief requested. In a death case, the request will ordinarily
be for $250,000 plus atorney’s fees and litigation costs. In an injury case, the
petitioner should defer the request until entittement to compensation has been
resolved and the specid mader, after discussng the matter with the parties, sets a
schedule for the submission of such information. See Section X, infra;

§11(e).

The pdition must be sgned by the petitioner pro se or, if the pditioner is
represented by counsd, by one attorney who is admitted to the Bar of the U.S. Court
of Federal Clams at the time the petition is filed. That atorney will be desgnated
“counsd of record” for petitioner(s), and his or her sgnature must appear on dl
subsequent  filings there can be only one counsed of record. (Note: To obtain
admisson to the U.S. Court of Federal Clams Bar, see Rules of the United States
Court of Federal Clams (“RCFC”) (revised May 1, 2002), Appendix of Forms, Form
1 (*Admisson Indructions’ and the accompanying admisson form). The Rules of
the United States Court of Federal Clams can be accessed through the court’'s
website at www.uscfc.uscourts.gov.)

Documentsthat Must Accompany the Petition

1. Complete Set of Records Required

The petition must be accompanied by all medicd and related records potentidly relevant
to the issue of whether petitioner is entitted to an award. This ealy filing of evidence is necessary
to decide the case within the statutorily-mandated time frame.

Accordingly, it is important that petitioner’s counsd assemble a complete set of records
before filing the petition. The datute at § 11(c) explicitly sets forth the required documents, as
does Vaccine Rule 2(e). The scope of the requirements is, intentiondly, very broad. Counsd
should indude dl medicdly-rdated records that might possibly shed ligt on the question of
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causdtion.  Indeed, in the typica case where the vaccine recipient was an infant when vaccinated,
the petition should include all medicd records rdaing to the pregnancy and resulting delivery, as
wdl as records pertaining to the infant's entire lifetime prior to the vaccindion, including those
of “wdl baby” vigts. In addition, the petition must contain in every case dl records pertaining to
the vaeccindion itsdf and dl post-vaccination medica examination and treatment records of the
individud.

In short, if there is any doubt whether a record fdls within the above description, it should
be included.

2. Emergency Records

If the vaccinated individud required emergency attention in the form of ambulance service
or emergency squad treatment, dl records rdaing to such inddent should be obtained and
forwarded with the petition. This includes records of the ambulance service, emergency medica
technicians, police department, fire department, “911” telephone records — in short, any records
of any organization that was contacted or responded to the emergency Stuation.

3. Affidavits

Under the datute, an dfidavit must accompany the petition. Vaccine Rule 2(e)(1)(A)
caifies this statutory requirement. The rule states that when a “petitioner’s clam does not rely
on medica records aone, but is based in any part on the observations or testimony of any persons,
the substance of each person’s proposed testimony in the form of an affidavit executed by the
afiant must accompany the petition.” Most cases will require affidavits because petitioners rely
upon the diagnoss of an expert medicd witness as part of thar proof. In such cases, the petition
is to be accompanied by an dfidavit setting forth the expert’s opinion and the basis for the expert’s
reesoning.  The expet opinion should address the facts and circumstances surrounding the
vaccinee's individud case and provide a reference to the medica records that the expert relied
upon in reaching his or her medicad opinion. Smilaly, if the expet will be reying upon
symptoms of the injured party described by the parents, or others, the petition must contain
dfidavits of such witnesses, setting forth fully the substance of what each witness observed.
Findly, the tesimony of any other factua witness should be set forth in an affidavit.

The need for detailed afidavits is clear: for respondent to conduct an in-depth evaluation
of the petition, respondent’'s medicd experts must have an accurate description of the substance
of the petitioner’s case. Moreover, this requirement may work to petitioner’s benefit, inasmuch
as respondent may be able to concede the entitlement issue if presented with petitioner’s full case
a the outset. (Additiondly, the court often frowns upon evidence introduced once proceedings are
underway if that evidence was available at the time the petition wasfiled.)

The petitioner’s dfidavit mugt aso confirm al of the dlegations set forth in the petition,
such as the fact, location, and type of vaccination; dispostion of any prior civil action; and
representative  capacity if the petition is not brought by the injured person in his or her own
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capacity.

4, Autopsy Slides, X-ray, MRI, and CT Scan Films, etc.

In some cases, autopsy dides, films of X-rays, MRIs, or CT scans, and smilar items of
medicd evidence not in paper form, will be rdevant. Such items may be impossble, or highly
expendve, to “copy.” If so, these items need not be submitted with the petition, but rather the fact
tha such items are in the peitioner’'s possesson should be clearly communicated within the
petition.  In these circumstances, respondent should determine as quickly as possble whether
repondent will need such items in evduaing petitioner’s clam, and if necessary, contact and
advise petitioner’s counsedl as soon as possble.  Petitioner’s counsel should provide the items
forthwith (directly to respondent, not the court), so as not to delay the proceedings. (Such
items are presumed relevant; absent an extraordinary reason, the items should be forwarded.)
Respondent is charged with taking due care of the items while the items are in respondent’'s
possesson. (Later, if necessary, specid provisons can be made for supplying such items to the
specid master — check directly with the specia master’s office.)

5. Additionad Documentation

All dlegations made in the petition must be supported by documentary evidence. Therefore,
the following should be included with the petition:

a If the petition is brought in a representative capacity by someone other than the
parents of a minor, evidence supportive of that capacity.

b. Copy of court records regarding the find dispogtion of any reaed prior civil
action.

0. Organization of Documents

The documents submitted with each petition must be organized into separately numbered
exhibits. (E.g., Ex.1 might be the birth certificate, Ex. 2 the pediatric records, Ex. 3 a set of records
of a paticular hospitdization, etc.) Exhibits should be numbered in logica order (preferably
chronologicdly). Each exhibit of more than one page must be paginated (hand-printed pagination
is sufficent), and pagination of each exhibit should be independent €g., Ex. 1 sdl have pages 1
through 10, then Ex. 2 sl have pages 1 through 5, etc.). Exhibits should then be assembled into
bound volumes, with a tab for each exhibit. Each volume should be given a separate Roman numeral
(1, 11, 11, etc.), and must have the caption of the case on its cover or first page. Each petition must
be accompanied by a table of contents listing each exhibit. Care should also be taken that
documents are photocopied in legible form. Petitioner bears the burden of proving the case —
illegible photocopies add nothing to the evidentiary record.

7. Unavailable Documents




If after diligent efforts, required records are not obtainable, their absence shall be explained
by affidavit. § 11(c)(2).

C. Cover Sheet

As is the case with dl complaints or petitions filed in the U.S. Court of Federal Claims, each
petition must be accompanied by a U.S. Court of Federa Claims “Cover Sheet.” The Cover Sheet
can be found through the U.S. Court of Federa Claims website (www.uscfc.uscourtsgov), attached
to the Rules of the United States Court of Federal Clams (revised May 1, 2002) at Appendix of
Forms, Form 2. The Cover Sheet is used to input data into the court’'s main computer. The form
is bascdly sdf-explanatory, but following are some tips. As to the “Agency Identification Code,”
write in “HHS.” As to the “Amount Claimed,” in a death case, put down $250,000; otherwise put
“to be determined.” As to the “Nature of suit code” depending on whether your case involves a
death or an injury, and the type of vaccination involved, pick the appropriate three-digit code.

1. EVALUATION OF THE PETITION'SCOMPLETENESS

In light of the strong need for a completely documented petition, attention will be focused
on ealy evauation of the contents of a petition. Under Vaccine Rule 4(a), respondent must review
immediady the petition's contents. If deficiencies in the petition ae perceved, respondent
should contact petitioner’'s counsd immediately, and petitioner should supply any requested
records as soon as possible. If petitioner has doubts about the relevance of requested records,
petitioner should keep in mind that the standard used for determining relevance will ordinarily be
a quite libera one, i.e, whether the requested records might shed light upon any issues reaing
to petitioner's dam. Moreover, petitioner should aso keep in mind that it may be quicker and
more effidet to dmply provide the requested records tha the petitioner finds to be of dubious
relevance, rather than delay the case while the specid master resolves a relevance dispute.
Nevertheless, in the rare case where the parties cannot resolve by themsdves a relevance dispute,
they may contact the specid master’ s office to request aruling.

V. RESPONDENT’S REPORT

Under Vaccine Rule 4(b), respondent shdl file a “report,” rather than an answer, within 90
days of the filing of a petition. As is the case with the petition, respondent’s report is not intended
to be a formalisic legd document designed to “preserve’ defenses or arguments. Rather, the
report should be a draghtforward statement of respondent’'s andyds of petitioner’s clam,
desgned to gve both petitioner and the special master full notice of, and an opportunity to
evaluate, the details of respondent’s postion. (As is the case with petitions, there is no need for
formdidic pleading, because in the event that the evidence develops in an unanticipated direction,
liberd leave will be granted to amend respondent’ s position.)

The report should idetify any “legd” or other nonmedica impediments to petitioner’s
dam. Otherwise, the report may consst entirdy of respondent's expert's medicd anayss of
petitioner’sclam.



Severa additiond points are in order. Fird, if petitioner filed an expert report in support
of the clam, respondent’'s Rule 4 report shal include a medica expert's response. If respondent
believes an expert's response is not warranted, respondent must schedule a conference cdl with
the court prior to the Rule 4 due date to get a court ruling on the matter. Note: It is recognized
that respondent’s expert may be in a dfficult pogtion to respond to an expert opinion tha relies
heavily on the injured party’s symptoms as described in affidavits rather than soldy upon medica
records. In such Stuations, respondent’s report should point out any ways in which the affidavit
tetimony is believed to be inherently implausible or inconsstent with the medicad records. Also,
it may be hdpful for respondent’s expert to give a hypothetical opinion assuming the afidavit
tesimony to be credible. Thiswill not in any way congtitute an admission by respondent as to the
accuracy or relevance of the afidavit testimony, but may be hdpful if the specia master should
decide to accept the affidavit testimony as accurate.

Second, respondent, like petitioner, may wish to submit documents as evidence along with
the report. As is the case with petitioner, such documents may include articles from medica
literature.  All documents submitted should be organized like those of petitioner — see Section
[1(B)(6) above — but respondent’s exhibits should be given letters ingead of numbers (e.9., Ex. A,
Ex. B, €tc.).

Fndly, due to the drict statutory time limits the respondent should not request extensions
of the deadline for the respondent’s report except in the most extraordinary drcumstances. The
one mgor exception to this rule is that if the absence of important medica records makes a
thorough evaudtion of petitioner’'s dam impossble it is reasonable for respondent to prompily
so natify petitioner, and then to seek an extenson of time for the respondent’'s report until such
time as petitioner supplies the outstanding records.

V. ROLE OF THE SPECIAL MASTER GENERALLY

The specid madter’s role is somewhat different from that of an adjudicator in traditiona
litigation. The specid magter will be more actively involved in the early stages of proceedings than
is uudly the case with a judge in a traditiond avil proceeding, eg., identifying and asssing a
party in obtaning informaion, meking tentative findings where appropriate (see Section VI, infra),
aking the parties to daify their postions, and working actively with the parties to develop a
dreamlined method for resolving each particular case.  Further, in recognition of Congress's intent
that the specid masters be more “inquigtorid” than in typical litigation, the specia master will
question witnesses where agppropriate, ask for more documents when such a need is determined,
and keep the parties informed at dl stages concerning what further proof is necessary to prove their
cases. In unusud ingances, specid masters may hire ther own expert witnesses to resolve
difficult medica issues, or suggest the hiring of a neutral medicd expert to render an opinion on
amedica dispute.

In generd, however, the parties are responsble for the traditiond tasks of identifying and

developing information supporting or opposng an award, securing and presenting fact witnesses
and expert testimony, and meeting their respective burdens of proof.
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To assg the paties in rexlving disputes, the specid masters provide aternative dispute
reolution (‘ADR”) services, which can often greatly reduce the time and expense of litigation.
See Section X, infra ADR is a term widdy used to describe methods and techniques of facilitating
stlement of disputes without resort to formal court proceedings. Generdly, ADR methods assst
the parties in understanding the strengths and wesaknesses of their case as well as their opponent’s,
in assessing thar chances of prevaling in formd litigation, and in viewing their case objectively
from different perspectives. Entry into any type of ADR proceeding is adways purdy voluntary on
the parties part. However, ADR is an excelent way to resolve Vaccine Program cases and has
proven highly successful in many instances. The ADR techniques available in vaccine cases and the
role of the special masters in fadlitating the process are thoroughly discussed in the Chief Specid
Master’'s General Order #11, filed February 8, 2001, and appended to these Guideines as
Attachment 7.

Fndly, through his duties as the chief adminidtrator of the Office of Specid Magters, the
Chief Specia Master has, in the past, issued severad Generd Orders which continue to apply to
pending and newly-filed petitions. These include Generd Order #9, filed July 24, 1995, which
addresses petitioner’s Application for Fees and Costs, and, as mentioned above, Generd Order #11,
filed February 8, 2001, which discusses the dternative dispute resolution techniques available in
vaccine cases.  The parties should familiarize themselves with these Generdl Orders, which are
appended hereto as Attachment 6 (“Genera Order #9”) and Attachment 7 (“Generd Order #117).
The court has dso issued recently the firs Generd Order in the autism cases, Autism Generd
Order #1, filed Jy 3, 2002. That document may be downloaded from the Office of Specid
Masters button (or icon) at the court’'s website, www.uscfc.uscourts.gov, at which these Guiddines
appear. The Chief Special Master will post additional General Orders a the webste as they are
issued.

VI. “RULES5CONFERENCE”: INFORMAL REVIEW BY THE SPECIAL MASTER

Under the Program, dam resolution will be more expeditious and less forma than under
traditiond litigation. To this end, Vaccine Rule 5 sets forth a procedure that should speed and
amplify the decison-making process. Under the Rule, the speciad madter, after reviewing the
petition and respondent’s report, conducts an informa conference (ether in person or by
telephone) at which the speciad master (1) gives each party an opportunity to address the other’s
position, (2) dtates a tentative view as to the merits of the case, and (3) establishes with the parties
what issues remain to be addressed and the most efficient means for deciding those issues.

The success of the “Rule 5 conference’” depends upon the completeness of the petition and
respondent’s report. For that reason, it is essentid that each party develop fully its case before
filing the petition or report, and set forth fully and completely the substance of its case theran.
Information cannot be withhdd or acquired later to be supplied at subsequent stages of the
proceedings. The benefits from this early, full discussion of the case' s substance include:

. early notice of any deficienciesin the case in time to rectify such deficiencies;



. athird party’ s view of the merits of the case, possibly fostering settlement;

. if settlement is not possible, an opportunity to narrow the issues through dipulation;

. if further proceedings are necessary, a discussion of the nature and timing of such
proceedings; and

. where gppropriate, afina decison.

Please note, however, that any tentative conclusons noted by the specid master a the Rule
5 conference are jud that — tentative, as wdl as “off the record.” The special master’s comments
will not have any officid satus and cannot be “reied upon” in any forma sense.  Additiona
evidence, argument, or further consideration by the specid master may change the specid master’s
view of the case.

VIl. STATUS CONFERENCES

As dsated in Vaccine Rule 6, the specid master will conduct dtatus conferences from time
to time in order to expedite the processng of the case. Normally, these conferences will be
conducted by telephone. The firg such conference will usudly be hdd within 45 days of the filing
of the pition, to resolve any issues concerning the completeness of the petition. The second will
usudly be held within the 30-day period subsequent to the filing of the respondent’s report (the
“Rule 5 conference’). Additiond status conferences will be held from time to time as is necessary
to facilitate the processing of the case.

These conferences will be conducted informaly and are intended to assist practitioners and
specid masters, not burden them. For example, if an attorney associated with a petitioner’'s
atorney of record is actudly more familiar with the particulars of the case, it is acceptable to have
that associate represent the petitioner at a conference. Also, a such conferences, counsd for both
paties will have the opportunity to propose procedures by which to process the case most
effidently. Counsd are encouraged to make use of these opportunities, and to fed free to suggest
cregtive ways to expedite a case. Opposing counsel are adso urged to consult with each other
outsde of datus conferences, thus endbling them to jointly propose procedures or dipulate to
portions of the case.

Counsd are dso invited to use datus conferences to make the specid master aware of
developments in the case, or to ask questions about procedures in vaccine cases. Either party may
request a status conference at any time by telephoning the specid master’ s office.

VIll. DISCOVERY

As dated in Vaccine Rule 7, there is no discovery as a matter of right in a vaccine
proceeding. Because the petition and respondent’'s report are expected to fully disclose the
substance of each paty’s case there is much less need for discovery than in traditiond litigation.
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Moreover, when one party does perceive a need for further informetion, such information should
be disclosed quickly and informdly without need for forma discovery procedures.

If a party finds informd discovery inauffident, however, forma discovery may be sought
ether by a written motion or a a teephonic conference. This should be done at the earliest
possble point in the proceeding. The moving paty must demonsrate why informa discovery was
not sufficient. In response to such a request, the specid master may, in the exercise of his
discretion, order some form of discovery — eq., that documents be made avaldble. Depostions
and written interrogatories are not routinely used, but may be permitted in some circumstances.
In many gdtuations, a clear and comprehengve written report by an expert can obviate the need for
a deposition of that expert, and, when appropriate, a special master may order the preparation or
amplification of such a report in lieu of permitting a depodtion. Should a subpoena prove
necessary, the moving party will precisdy identify the records sought, the custodian, and the
location of the records. An Order specifying the allowed scope of discovery will then be issued,
and the movant should then uilize the sample subpoena form induded as Form 7A in the Appendix
of Forms, atached to the Rules of the United States Court of Federd Clams (revised May 1,
2002) (see www.uscfc.uscourts.gov). The moving party should attach the specid magter’s Order
to the subpoena before service to show that it has been authorized by the court.

Any ordered discovery will be closdy supervised by the specid master in accordance with
the exercise of the special master’ s discretion.

IX. PROCEDURES FOR TAKING EVIDENCE AND ARGUMENT

As Vaccine Rule 8 makes clear, the specid masters are not bound by forma Rules of
Evidence. The specid magters will devise procedures for the taking of evidence and argument
based on the circumstances of a given case. Counsdl are encouraged to be credtive and to take the
initiive in suggesting ways in which the record can be constructed quickly and less expensively.
Counsd’s credtive efforts are limited only by the necessty of ensuring fairness to both parties and
creating a complete and orderly record.

As explained above, the primary documentary evidence of a party should be attached to the
petition or respondent’s report.  Further documents, however, may be submitted from time-to-time
thereafter.  All such documents, including dfidavits and expert reports, should be given exhibit
numbers (or letters, by respondent) consecutive to those exhibits already submitted, induding
those submitted with the petition or report. (Eg., if Exs 1 through 12 were submitted with a
petition, further documents submitted by petitioner, even those submitted at a hearing, should be
numbered Ex. 13, Ex. 14, etc.). Each page of each exhibit must also be numbered; the
numbering should be done prior to copying the documents for filing, so that each copy has identica
page numbers. Each complete set of documents to be filed is to be bound together in a permanent
fashion, i.e, stapled, velo-bound, etc., with a tab a the beginning of each exhibit if more than one
exhibit is being filed. Attached should be a smple “Notice of Filing Document,” and a “Certificate
of Service,” examples of which are at Attachments 1 and 2 located at the end of these Guiddines.
(Note: For all documents filed after the petition, if the tota document is more than 50 pages long,
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only an origind and one copy, not two copies, need befiled. See Vaccine Rule 17(d).)

Clearly, extendve evidence can be presented without the need for an evidentiary hearing.
Documents will ordinarily not be subject to forma authentication procedures, unless there is some
partticular reason to doubt ther authenticity. Factua testimony, and even opinion testimony, may
be presented in dfidavit or sworn declaration form. In addition, a paty may present videotaped
testimony if so desired.

If an evidentiary hearing is necessary, severd options are avalable.  Witnesses may tedtify
“in person” a a hearing hdd in Washington, D.C., or elseawhere a the special master’s discretion.
(If multiple witnesses reside at a dngle location, ordinaily the specid master will hold the hearing
a or near that location. The dte for a heaing will be chosen with a view to the maximum
convenience for dl involved and the minimum overal cogt to the Program.) Alternatively, ord
tesimony may be taken via telephone conference cdl, by video-conferencing, or by videotape. (It
is dso posshle to mix these procedures — e.g., for some witnesses to appear “in person” and others
by telephone.)

The specia master will ordinarily accept a party’s evidence in the form desired by the party.
A cavedt is in order, however, with respect to the weight to be given different types of evidence.
Both factud tetimony and opinion tesimony will in most circumstances be more vduable and
credible if the declarant is avalable for quedioning and explanation of the testimony. For example,
if the diagnods of a certan “Table Injury” is dependent soldy upon eye-witness accounts regarding
symptoms displayed by the vaccine recipient, the credibility of such tesimony becomes
paramount, and thus in order to make a convindng case, a petitioner should make every effort to
present the oral tesimony of such witnesses.  Similarly, the vaue of expert witness testimony in
many cases — especidly where two experts draw contrasting conclusons from the same facts —
may depend on the ability of the expert to explan and answer questions concerning that expert's
opinion.

Two other points concerning oral tesimony are worthy of note. Firg, while a witness
testifying ordly will dways be subject to questioning by the specid madter, questioning of a
witness by opposng counsd will not be a matter of right, but will be within the specid master's
discretion.  While ordinarily some such questioning will be permitted, the specid maeder will
prohibit abusive, irrdevant, or repetitive examnation. Therefore, questions must be germane to
the merits of the case and further the development of the record.

Second, the issue of the qudification of an expert witness normdly should not be a topic
a the hearing. The curriculum vitae of an expert shdl be provided to opposng counsd ealy in
the proceedings, and any chdlenge to an expert’'s qudifications can thus be raised in a prehearing
filing and resolved at a prehearing conference.  Arguments concerning the weight to be given to an
expert’ s testimony may be made before the special master.

X. SETTLEMENTSAND ALTERNATIVE DISPUTE RESOLUTION
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In some cases in which the respondent does not concede that the petitioner is entitled to a
Program award, neverthdess the respondent may be willing to enter into “litigative risk” settlement
negotiagions.  That is, the respondent may be willing, without formaly conceding entittement, to
agree to some type of award, depending on the strength of the petitioner’s case. After receiving
the respondent’s initid podition on the clam, or a any time until the specid master rules upon the
isue of enttitlement, a peitioner should fed free to initie settlement discussons with
respondent’s counsdl.

In addition, if the parties are not ale to reach settlement on their own, assstance is
avaladle from the Office of Speciad Masters. In many Program cases, the parties have utilized
Alternative Dispute Resolution (“ADR’) techniques to reach settlement. ADR is a term widdy
used to describe methods and techniques of fadlitating settlement of disputes without resort to
forma court proceedings. Generdly, ADR methods assst the parties in understanding the
drengths and weaknesses of ther case as wel as their opponent’s, in assessng their chances of
prevalling in forma litigation, and in viewing their case objectivdly from different perspectives.
Entry into any type of ADR proceeding is dways purely voluntary on the parties part. However,
ADR is an excdlet way to resolve Program cases and has proven highly successful in many
indances. The ADR techniques avalable in vaccine cases and the role of the specid masters in
fadlitaing the process are thoroughly discussed in the Chief Specid Master's Genera Order #11,
filed February 8, 2001, and appended to the Guiddines as Attachment 7.

Xl.  INJURY CASES. THE AMOUNT OF COMPENSATION

Upon finding a right to compensation under the Program, the amount of such compensation
must be determined. Where the vaccine recipient is deceased, a determination of entitlement
essentidly ends the inquiry because the amount of the award in such cases is set by the datute at
$250,000. 8§ 15(@)(2). But when the recipient has been injured and needs further care and
treatment, the amount of the award becomes a more complicated issue.

Pursuant to the December 1989 amendments to the Vaccine Act, documentation concerning
the amount of the award in an injury case is not submitted with the petition. 8§ 11(e). Once
entittement has been found, the gpecid master will set a schedule for the submisson of
information on the issue of the amount of compensation — often referred to as the “damages’ issue.
In mogt cases petitioner will need as a centrd piece of evidence a “life care plan,” which is a
professonaly-prepared report detaling what tresiment and care the injured party will need for the
rest of his or her life and the estimated cost thereof. But while the services of a “life care planner”
will be necessary in many cases, the testimony of an economist or Smilar expert to determine the
amount of money necessary to fund any given life care plan will in most cases be unnecessary.
A large body of case law has been developed in this area, and each special master has already, in
past vaccine cases, heard testimony from many economic experts as to appropriate future inflation
rates, growth rates, discount rates, etc.  Accordingly, petitioners counsd are advised agang
expending funds on such an expert without firg conaulting with the specid master a a datus
conference.
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The specia masters have devised a detailed Damages Order to guide the parties in resolving
the compensation issue. This Order discusses the necessary proof, different methods for resolving
the issue, and the applicable schedule. Strict adherence to this Order will speed case resolution
and therefore payment to the petitioner.

In addition, the Vaccine Litigation Group of the Torts Branch of the U.S. Department of
Justice has prepared a publication entitled “Steps to Streamlining Damages Under the Vaccine
Program.”  While petitioners counsd must keep in mind, of course, that this publicaion
represents the views only of one party to the vaccine compensation process, and does not
necessxily reflect the views of the special masters, this publication may be hdpful to petitioners
counsel inexperienced in Program cases, by providing an overview of the damages phase of
proceedings from respondent’s perspective. A copy may be obtained by contacting the Department
of Judtice attorney assgned to the case, after the Program petition isfiled.

A. Vaccinations Prior to October 1, 1988

Petitioners and their counsd should recognize that if the vaccination in question took place
prior to October 1, 1988, the compensation avalable under the Program does not indude any
compensation for expenses incurred before the date of the U.S. Court of Federa Claims judgment
in the Program case. Compensation includes the estimated cost for future care and treatment of
the injured person, without dollar limitation (8 15(2)(1)(A)), plus up to a total of $30,000 for the
combined dements of (1) pan and suffering, (2) lost earnings, and (3) reasonable attorneys fees
and other litigation costs (8 15(b)).

B. Vaccinations On or After October 1, 1988

For cases in which the vaccination took place on or after October 1, 1988, the avaldble
compensation is greater. While future care (8 15(8)(1)(A)) will in many cases be the largest item,
compensation may adso indude expenses incurred up to the date of judgment (8 15(a)(1)(B)); an
award for pan and suffering up to $250,000 (8 15(a)(4)); compensation for logt earnings, without
cap (815(a)(3)); and an award for reasonable attorneys fees and costs, without cap (8 15(€)).

C. Life CarePlans

Care should be taken to sdect a knowledgesble professona experienced in preparing
comprehengve life care plans. The tregting physician may not adways be qudified to prepare such
a comprehensve plan (dthough such physician's prognoss may be a crucid darting point for the
life care planner). A good life care plan must be very specific. For example, if the injured party
will need a particular type of therapy, the number of hours needed per month or week, the expected
costs, and the number of years for which such therapy will be needed must be specified. The
Damages Order details the requirements of the life care plan.

As part of a life care plan for an individud with an extreme disgbility, the cost of long-term
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inhome companion care often represents a Szesble portion of the requested compensation. If a
petitioner seeks compensation for the services of a skilled individud — eg., an LPN — rather than
an unskilled companion, the petitioner must demonstrate why the services of such a skilled person
are needed.

D. Supporting Evidence

Evidence hdpful to demongtrate the need for the services cdled for in a life care plan may
indude the fallowing:

. The tesimony (perhaps by affidavit) of one or both parents (preferably the primary
care giver) as to the immediate past needs of the child — eq., information on
prescriptions, types of therapy, a description of a typicad day in the injured's life, and
any information that would aid the specid master in determining the future needs of
the injured;

. The tesimony (perhaps by affidavit) of the tresting physcian as to the necessity of
the care, treatment, or other expenses cdled for in the life care plan;

. A videotape depicting a typicad day in the life of the injured person. An amateur-
qudlity videotape is sufficient for this purpose; and

. Where compensation is requested for structural changes to a house, a videotape of
the house.

E. Reimbur sed Expenses and Offsets

Practitioners should keep in mind that the Program in generd is intended to be a secondary
payor for expenses aisng out of vaccine injuries. See § 15(g). Compensation will not be awarded
for any expense for which the petitioner or injured party has been rambursed or compensated, or
can reasonably be expected to be reimbursed or compensated, by a hedth insurance policy,
an entity providing hedth benefits on a prepad bass (eq., a Hedth Maintenance Organization), or
any dtate or federd agency or benefits program (except that future benefits under Title XIX of the
Sociad Security Act — i.e, Medicad — will not be conddered an expected source of benefits).
Consequently, petitioners counsel mus address and provide, with particularity, accurate
information on the questions of what hedth insurance benefits have been and will be likdy avaladle
to petitioner, what school system services (eg., speech thergpy) have been and will be availdble,
and wha dae and federa program benefits (eq., state “crippled children’'s funds” federd
Supplementa Security Income (SS1), or smilar programs) have been and will be available.

F. Annuities

The datute gives the specid master authority to order that al or part of a compensation
award be made in the form of an annuity rather than a lump sum. See § 15(f)(4)(A) and (B). Some
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of the obvious benefits of an annuity are that it (1) ensures benefits for the lifetime of the
recipient, even if the person’s expected life span is exceeded; (2) diminaes the need to determine
a “life expectancy”; and (3) diminates the burden and uncertainty of investing a large lump sum.
Thus, in fooming a request for an award, petitioner may wish to consder and address the issue of
whether the specid master should or should not utilize an annuity as part of the compensation and,
if 0, for what portion of the damages.

G. L ife Expectancy

Though it is an exceedingly panful issue, the speciad madter, in determining the amount of
an award to a severdy injured person, must consder the issue of the reasonable life expectancy of
the injured party, unless the petitioner desires that compensation for prospective dements of care
be made in anuity form. Thus, if the petitioner does not desire and the speciad master does not
order an annuity format for the award, the petitioner mugt address and provide evidence on the life
expectancy issue.

H. Settlements. Speeding the Award

Once it is determined that a petitioner qudifies for a Progran award — ether by
respondent’s concession or the special master’s determination — in a great many injury cases the
petitioner and the respondent have been able to settle the amount of the award. A petitioner’s
counsd may wish to explore such a settlement with the respondent. If the parties are unable to
sdtle the issue on thar own, they may wish to teke advantage of mediaion or other dternative
dispute resolution (*ADR”) procedures available. See Attachment 7 to these Guiddlines.

Once a sHtlement is reached, pursuant to the datute the settlement must be formally
approved by a “decison” of the specid master, and judgment must subsequently be entered.  After
the decision is filed, pursuait to Vaccine Rue 11(a) the paties can expedite the entry of
judgment by each party filing a notice renouncing the right to seek review of the specia master's
decison by a U.S. Court of Federal Clams judge. A form for such a notice is appended to these
Guiddines as Attachment 3.

XIl. ELECTION TO ACCEPT JUDGMENT OR FILE A CIVIL ACTION

Pursuant to the dtatute and Vaccine Rule 12, after a judgment on the merits is entered, the
petitioner mud file an eection in writing ether to (1) accept the judgment or (2) file a civil action
for damages for the alleged injury or death. Upon failure to file an election within the 90 days
prescribed, a petitioner will be deemed to have filed an eection to accept the judgment.
Sample dection forms are appended to these Guiddines as Attachments 4 and 5.

Thus, a the concluson of the case, in order to speed the receipt of the award, counsd
should be ready to file an dection immediady upon entry of judgment. Since the eection is a
statutory requirement, respondent cannot process an award until the eection is filed or deemed
filed a the close of 90 days. This is true even if the judgment results from a settlement with
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respondent.

Note dso tha Vaccine Rue 12(b) provides a procedure for seeking certan limited
compensation avalable when a petitioner dects to decline the awvard. The Rule is sdf-explanatory,
but note that a motion for the limited compensation under the Rule will be trested procedurally as
a motion under Vaccine Rule 20, meaning that the respondent may respond within 14 days and the
petitioner may reply thereto within seven days. Also note that a specid master’s ruling on such a
request will conditute a separate “decison,” from which ether paty may seek review by filing a
separate motion for review under Vaccine Rule 23.

Findly, note that under Vaccine Rule 33, if an apped is taken from a U.S. Court of Federa
Clams judge's ruling to the Federd Circuit by ether paty (see Section XV, infra), the election
whether or not to accept judgment is not due until 90 days after the mandate of the Federa Circuit,
or after a subsequent U.S. Court of Federd Claims judgment if the appellate court should order a
remand. Accordingly, a petitioner should not file an dection until determining not to appea. On
the other hand, if a petitioner files an dection to accept the judgment, and the respondent
subsequently files a notice of apped, the petitioner's eection becomes moot. The petitioner will
have to file a superseding eection once the gpped is resolved and the judgment becomesfind.

XIl. WITHDRAWAL INABSENCE OF TIMELY DECISON

Should the satutory time period for the specid master's submisson of a decison expire,
without the filing of a decison by the master, a petitioner may dect to withdraw from Program
proceedings and pursue a traditional tort remedy. See 8§ 21(b)(1). (For petitions reating to
vaccindions administered on or after October 1, 1988, the time period usualy expires 420 days
after the petition was filed — 240 days (8 12(d)(3)A)(ii)) plus 180 extension days (8 12(d)(3)(C))).
When this time period expires, the specid master will ordinarily issue to the petitioner a formd
notice informing him of this fact. See § 12(g). The petitioner should then, within 30 days, file a
notice indicating his intent ether to continue in the Program or to withdraw. Counseal should note
that if the option to withdraw is selected, petitioner would appear to be precluded from re-entering
the Program to seek compensation for damages rexulting from the vaccination specified in the

petition.

Note also that if the petition is withdrawn, the court will enter judgment thereon,
and petitioner must thereafter file an election to pursue a civil action, as outlined in Section
X1, supra.

If the special master’s decision is timdy, but, after a motion for review of that decison is
filed, the U.S. Court of Federal Clams fals to enter judgment on the dam within the statutory
time period (see 8§ 21(b)(2) for computation of this period), a petitioner has an identical option to
withdraw or continue in the Program. See 8 21(b)(2) and Vaccine Rule 29.
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XIV. ATTORNEYS FEESAND COSTS

The Program provides rembursement of reasonable attorneys fees and other litigation
costs in cases where the petitioner prevails, and may also provide rembursement in cases where
the petitioner is unsuccessful. See 8§ 15(e). The Program is the sole source of funds both for
atorneys fees and costs. Counsd may nether pursue, nor accept, funds from petitioner in
addition to, or in lieu of, fees and costs awarded by this court. Beck v. Secretary of HHS, 924 F.2d
1029 (Fed. Cir. 1991). Thus, counsd are advised to mantan detalled contemporaneous records
of time and funds expended under the Program. There is a well-established body of federa law
concerning the meening of “reasonable attorneys fees’ and the requirements for proving such fees
and costs.

Pursuant to Vaccine Rule 13, a request for attorneys fees and other litigation costs must
be filed no later than 9x months after the filing of the eection to ether accept the judgment or file
a avil action. This sx month period is subject to extension, but counsd should file their request
as soon as practicable.  Peitioner must comply with Generd Order #9, which is located at
Attachment 6 to these Guiddines, when filing the fee petition.

A. Content of Fee Reguest Generally

Each petition should include:

1. An dfidavit of the peitioning atorney. Such &ffidavit should include information
about the petitioning atorney (i.e., the year of graduation from law school, length
of practice, specidties of practice, cusomary billing practices, higory of hourly
rates charged) and a datement that the attached report of hours and costs expended
is accurate.

2. Similar information concerning other persons whose time is being billed.

3. Contemporaneous time records that indicate the date and specific character of the
savice peformed, the number of hours (or fraction thereof) expended for each
sarvice, and the name of the person providing such service. Each task should have
its own line entry indicating the amount of time spent on that task. Severa tasks
lumped together with one time entry frusrates the court's &bility to assess the
reasonableness of the request.

4, A lig of codsts advanced under the petition. Such expenses, if not self-explanatory,
should be explaned suffidently to demondrate therr relation to the prosecution of
the petition. Additiondly, there must be filed a Staement, sgned by petitioner,
specifying any costs which were borne by petitioners persondly rather than counsd,
and dating the amount of any retainer pad by petitioner. See Attachment 6 to these
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Guiddines.

5. Any further supporting documentation for the requested hourly rate, which may
indude

a The firm's retainer fee agreement that incorporates a “reasonable hourly rate’
should the client terminate the agreement.

b. Affidavits of other attorneys who practice in the same community and in the
same generd fidd of practice. Such an affidavit should be complete as to the
affiant’'s geographica locetion, years of practice, nature of practice, etc. By
far the most ussful afidavit will be one that states what the dfiant actually
charges and receives on an houly basis Vague &ffidavits merdly opining
that the clamed rate is “reasonable,” without giving the factua basis for such
opinion, are of no value,

C. Rdevant case law invalving the awarding of fees.

d. Studies and surveys of attorneys fees by a state or local bar. The information
submitted in this regard should be as specific and detalled as possble.
Information showing a broad range of hourly rates, without specifying which
types of attorneys charged which rates within that range, will be of litle help.

B. Responseto Fee Reguest

A fee request will be treated procedurally as a motion under Vaccine Rule 20, meaning that
the respondent may respond within 14 days, and that the petitioner may reply to any response by
respondent within seven days. Extensions of the reply deadline may be obtained by telephoning the
gpeciad master’s law clerk.

C. Review of Special Master’s Fees Decision

A specia master’s ruling on a fee request will constitute a separate “decison” by the specia
master. Therefore, a paty may seek U.S. Court of Federal Clams judicid review by filing a
separate motion for review under Vaccine Rule 23. (Once a fees judgment is entered, however,
there is no need to file an “dection” to accept or rgect the fees judgment.) (Saunders v. Secretary
of HHS, 25 F.3d 1031 (Fed. Cir. 1994)).

XV. OBTAINING REVIEW OF A SPECIAL MASTER'SDECISION

The decison of a specid master becomes find, without any need for further review, unless
a party files a motion for review within 30 days. The procedures for review are clearly set forth
inthe Vaccine Rules. Only afew comments and highlights of the procedures follow.
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Firg, counsd should note that to obtan review, the motion, with accompanying
memorandum, must be filed within 30 days from the filing date of the decison. There will be
no extension of this deadline. See Vaccine Rule 23. (Note Although the specid meder's
decison may reach a petitioner by mail, there is no provison for extending the 30-day period by
three days to account for mail delivery, or to account for any unusud delay in ddivery.)

Note dso that a specid mager’s decison will be uphed unless found to be “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.” 8§ 12(e)(2)(B).

Fndly, because the ruling of a specid master on an attorneys fee request will congtitute
a decison of the specia master separate from the decison on the merits, review by a U.S. Court
of Federal Claims judge is obtained by a separate motion for review pursuant to Vaccine Rule 23.
Smilaly, a U.S. Court of Federd Clams judgment denying or awarding fees will be consdered
a judgment separate from the judgment on the merits, so that a separate appeal to the Federal
Circuit must be taken pursuant to Vaccine Rule 32.

XVI. POST-JUDGMENT RELIEF: RULES59 AND 60 OF THE
RULESOF THE UNITED STATES COURT OF FEDERAL CLAIMS

After the court's judgment has been entered in a case, in cetan extraordinary
crcumgtances, a new trid, rehearing, amendment of judgment, reconsideration of judgment, or
relief from the judgment may be available under Rules 59 or 60 of the Rules of the United States
Court of Federd Clams (i.e, the Court of Federa Clams Rules not the Vaccine Rules in
Appendix B). See Patton v. Secretary of HHS, 25 F.3d 1021 (Fed. Cir. 1994). Under Vaccine Rule
36(a), a Appendix B to the Court of Federa Clams Rules, a motion made under Court of Federal
Clams Rules 59 or 60 (“RCFC 59” or “RCFC 60") will be referred by the Clerk’s Office to a
gpecific judge of the court if that judge previoudy reviewed the petition on appea pursuant to
Vaccine Rule 23. If neither party gppeded the specid mader’s decison to a judge of the U.S.
Court of Federal Clams under Vaccine Rule 23, the Clerk’s Office will refer the motion to the
Office of Specid Mastersfor dispostion.

A motion filed under RCFC 59 or RCFC 60 should be accompanied by a full explanation
of the gdtuation gving rise to the mation, and mugt explain which specific provison of RCFC 59
or RCFC 60 is thought to give the court authority to grant the relief requested. In motions referred
to the Office of Specid Magers, the non-moving party will have the same opportunity to respond
to this motion as with any other motion coming before the court. See Vaccine Rule 20. For
motions referred to a judge of the Court of Federd Clams, the non-moving party’s opportunity to
respond to the motion is governed by the terms specified in RCFC 59 or RCFC 60.

XVII. GENERAL NOTE CONCERNING DEADLINESAND EXTENSIONS THEREOF

The deadlines found in the Act and prescribed by the Vaccine Rules must be scrupulously
followed, so that petitions may be resolved in a timdy fashion. Upon good cause shown, however,
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a specid master or judge may grant extensons of time to accomplish the required tasks, except
with respect to any time period specified in the Act, Rules, or caselaw as not susceptible to
extenson (e.g., the 30-day period for filing amotion for review of a gpecial master’ s decison).

A request for an enlargement of time should be made prior to the expiration of the
given time period. If that is impossble the court will entertain a motion to enlarge nunc pro
tunc. However, counsed must then be prepared to explain both why an enlargement is necessary
and why it was not requested before expiration of the deadline.

In certain dtuations, an extenson of a deadline may be obtained without filing a written
moation, smply by teephoning the speciad master’s office.  This procedure may be used only when
the request is made in advance of the current due date. Further, deadline extensons may be
obtained via telephonic request only when the requesting counsd can advise that he or she has
contacted opposing counsel and that opposing counsal has authorized him or her to represent that
the opponent has no objection to the request. Otherwise, requests for extensions of time must
be made by written filing.

If counsd presents no explandion, or an inaufficient one, for not meeting a deadline, the
court may take the following discretionary actions:

. Should respondent’s counsal be in default, the court may make written report
to that attorney’ s supervisor;

. Should petitioner’s counsdl be in default, the hourly rate or number of hours
requested in any subsequent petition for fees and costs may be reduced.

XVIII. OBTAINING PROGRAM INFORMATION

General procedural questions concerning the Program should be directed to the Office of
the Clerk of the U.S. Court of Federal Clams a (202) 219-9657. Also, generd information and
published specid master decisons snce 1997 are avaldble on this court’'s website at
www.uscfc.uscourts.gov, under the Office of Specid Madgters portion of the webste. Notee The
specid magers intend to meke greater use of its web page in disseminding reevant, indructive
Program information.

There are severa sources from which to obtain judicid precedent concerning the Program.
Published decisons of U.S. Court of Federd Claims judges and of the Federd Circuit in vaccine
cases have been and will continue to be published in the West Publishing Company’s “United States
Court of Federa Clams Reporter” and “Federa Reporter, 3d Series,” respectively. These
decisons, in addition to the published decisions of the Specid Masters, are dso avalade through
Westlaw and Lexis On Westlaw, opinions of specid masters and U.S. Court of Federal Claims
judges are located in “FEDCL,” and Federa Circuit decisons are avalabdle in “CTAF.” On Lexis,
the decisons of the specid madters and of the U.S. Court of Federa Claims judges are available
in the generd library (denoted as “GENFED”) under the “Other Federad Courts’/“U.S. Court of
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Federal ClamgClams Court/Court of Clams’ sections. (To mog effectivdy cdl up dl vaccine
cases from that file, use the search term “vaccine” For a search of a more specific issue (e.q.,
attorney’s fees), attach further search terms with a connector (eg., “and’, “w/25") to the primary
search word “vaccine.”)
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ATTACHMENT 1. SAMPLE VACCINE PETITIONS

[The sample below offers a “fill-inthe-blanks’ format for the first paragraph only of a
Vaccine Program petition.  For the succeeding paragraphs, follow a narative format, with
references to accompanying exhibits, as demonstrated by the sample of a complete petition
contained on the following pages]

IN THE UNITED STATES COURT OF FEDERAL CLAIMS
OFFICE OF SPECIAL MASTERS

*k kkkkkkhkkkhkkkhkkkhkkkhk Kk Kk Kk Kk *k %k

*
*
1 *
Petitioner[s], *
*
V. * No. - \%
*
SECRETARY OF HEALTH AND * [docket number to be assigned
HUMAN SERVICES, * by the Clerk after filing]
*
Respondent. *
*
*k k kkkkkkkkkkhkkhkkkhkkhkkhkkkkkkk Kk *k
PETITION

The above-named petitioner[s] request[s] compensation under the Nationa Vaccine Injury
Compensation Program, 42 U.S.C. 8300aa-10 & seq. (Supp. 2000), for the [death/injury] of
[victim’'s name] , who received a __[type of vaccine]  vaccination on [date] , and who
thereafter suffered the “Table Injury” known as _[name of Table Injury] .

[If no “Table Injury” is alleged, instead the following format may be substituted after
the date of vaccination:]

and who theredfter suffered __[name the injury or condition] , which was “caused-infact” by the
above-dtated vaccination.
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS
OFFICE OF SPECIAL MASTERS

* k k kkkkkkkkhkkkkhkkkkhkkkhk Kk kK Kx K

JOHN AND JANE SMITH, legd *
representatives of aminor child, *
JOEY SMITH, *
*
Petitioners, *
*
V. * No. - \
*
SECRETARY OF HEALTH AND *
HUMAN SERVICES, *
*
Respondent. *
*
¥k k kk kkkkkkkhkkkhkkkhkkkhkk Kk ok Kk k k%
PETITION

The above-named petitioners request compensation under the Nationd Vaccine Injury
Compensation Program, 42 U.S.C. § 300aa-10 et seq. (Supp. 2000), on behdf of ther minor son
Joey Smith (hereinafter “Joey”), who received a diphtheriapertussstetanus vaccine (hereinafter
“DPT”) on September 14, 2000, and who suffered eght days later, on September 22, 2000, a fever,
uncontrollable crying, jerking of his ams and legs, ad a daing episode, which was *“caused-in-
fact” by the above-stated vaccination.

(1) Joey was born on July 10, 2000, in Boston, Massachusetts. See Exhibit 1 [birth
certificate].

2 Joey was the product of an uneventful pregnancy, was hedthy at birth, and was
found to be a normdly developing child at two “wdl baby” pediatrician vists prior to September
2000. See Exhibits 2, 3, and 4 [records of pregnancy care; records of birth; pediatrician records

of “well baby” visits.

(3) Joey receved his fird adminigration of DPT a approximately 2:00 p.m., on
September 14, 2000, in Brookline, Massachusetts.  See Exhibit 5 [pediatrician record of
vaccination).

(4 At 1050 p.m., on September 22, 2000, Joey suffered a fever and uncontrollable
aying. He dso had a garing episode and rhythmic jerking of dl extremities for approximatdy five
minutes. See Exhibits 6 and 7 [affidavits of John and Jane Smith]. An emergency medica team was
cdled, visted the Smith home, and rushed Joey to the emergency room at Children’s Hospitd. See
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Exhibit 8 [EMT records]. The examining doctor a the emergency room diagnosed Joey's staring
and jerking movements as a “generdized tonic-clonic seizure” See Exhibit 9 [emergency room
records] a |. During his ensuing three-day hospitdization, Joey was observed to suffer
goproximately nine more tonic-clonic seizures. See Exhibit 10 [hospital inpaient records] a 7-8,
10-12. During the course of his hospitdization, Joey’'s temperature ranged between 98.6 and 103
degrees Fahrenheit. |d.

(5) Joey’s condition stabilized fallowing treatment for his fever and seizures, and he was
discharged from the hospital on September 26, 2000. See Exhibit 11 [discharge report and
ingtructiong|.

(6) Joey suffered saizures periodicdly for six months following his vaccination and
continues to experience sdizures to this day. He aso suffers from developmenta delay. See
Exhibit 12 [pediatrician’ s records)].

@) Pediatric neurologist John Jones has reviewed al the medica records which pre-date
and post-date the administration of Joey’s DPT vaccination. Dr. Jones has adso reviewed the
datements of Joey’s parents. Dr. Jones has concluded that Joey suffered an encephdopathy and
a saizure disorder eight days after he received his firs DPT vaccination. Dr. Jones's opinion is that
there is no evidence to suggest a cause for encephdopathy and sazure disorder other than the
vaccination and Joey’s injuries were tempordly related to the adminidration of his DPT vaccine.
Dr. Jones dso beieves that the encephalopathy and ssizure disorder resulted in Joey's subsequent
developmentd delay. Dr. Jones's reasoning and conclusons are set forth in his affidavit attached
as Exhibit 13.

(8 Petitioners contend that Joey suffered an encephdopathy and a sdzure disorder
which was caused-in-fact by the DPT veaccine.  Peitioners further contend that their son's
developmentad delay is a sequela of that brain injury and convulsve disorder. See 42 U.SC. §

MO i().

9 John and Jane Smith have been appointed ther son's legd representatives by the
Commonwedth of Massachusetts. See Exhibit 14 [notice of gppointment].

(10) Neither the petitioners nor ther son have ever received compensation in the form
of an award or setlement for Joey’s vaccinereated injuries. See Exhibits 6 and 7. Nor have
petitioners filed a dvil action for Joey’s injuries prior to filing this petition. See Exhibits 6 and
7.

(11) The petitioners request that ther compensation demand (induding attorney’s fees
and costs) be deferred at this time pursuant to 42 U.S.C. § 300aa-11(e), until such time as the
ertitement issue has been resolved. [In a case where the vaccine recipient has died, the
petitioner should instead state that compensation is requested in the amount of $250,000,
in addition to attorney’sfees and costs, pursuant to 42 U.S.C. 8§ 300aa-15(a)(2).]
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JANE BROWN, ESQUIRE
Counsd of Record for Petitioners

BROWN & BROWN, P.C.
123 Milk Street

Boston, Massachusetts 01234
(617) 123-4567

[PLEASE NOTE: See the next page for the certificate of service, which must accompany the
petition.]
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CERTIFICATE OF SERVICE

| hereby afirm that an origind and two copies of this petition and all related medical
records are hereby filed with the Clerk of the United States Court of Federa Clams. A copy of
the petition and related medicd records was served by fird-class mail upon the respondent at the
address below on [date]

Secretary of the Department of Health and Human Services
c/o Director, Bureau of Hedlth Professions

Suite 8-05

5600 FishersLane

Rockville, Maryland 20857

JANE BROWN, ESQUIRE
Counsd of Record for Petitioners

BROWN & BROWN, P.C.
123 Milk Street

Boston, Massachusetts 01234
(617) 123-4567
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ATTACHMENT 2. SAMPLE “NOTICE OF FILING DOCUMENTIS]”

IN THE UNITED STATES COURT OF FEDERAL CLAIMS
OFFICE OF SPECIAL MASTERS

*k kkkkkkhkkkhkkkhkkkhkkkhk Kk Kk Kk Kk *k %k

*

*
)

Petitioner[s],

No. - V

Special Master__[name _of master]

V.

SECRETARY OF HEALTH AND
HUMAN SERVICES,

R T N T T R T

Respondent.

* k k kkkkkkkkkkkkhkkkkhkkkkKk kK x %

NOTICE OF FILING DOCUMENTIS]

Attached hereto for filing in the above-captioned case is [petitioner's [S]/[respondent’s]
[name of document(s) to be filed, e.g.., Motion for Extension of Time, Exhibit Nos. 5-10,
Prehearing M emorandum, etc]

[Name of Counsdl]
Counsd of Record for [Petitioner[s]/Respondent]

[Address]

Date

[PLEASE NOTE: A cetificate of service on opposng counsd is required to be stapled to the end
of dl filings. An origind plus one copy of each document, with atachments, is required for al
post-petition filings Each complete set of documents to be filed is to be bound together in a
permanent fashion — i.e, stapled, veo-bound, etc— with a tab a the beginning of each exhibit if
more than one exhibit is bang filed. For example, if Exhibits 10 through 20 are being filed, one
complete st of the exhibits is to be bound together with the origind (sgned) “Notice of Filing
Documents’ placed on top; the second set of exhibits must also be bound together and enclosed,
with a copy of the “Notice of Filing Documents’ placed on top.]
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ATTACHMENT 3: SAMPLE “NOTICE OF DECISION NOT TO SEEK REVIEW”

IN THE UNITED STATES COURT OF FEDERAL CLAIMS
OFFICE OF SPECIAL MASTERS

* k k kkkkkkkkhkkkkhkkkkhkkkhk Kk kK Kx K

*

*
’

Petitioner[g],

V. No. - \%

Specid Master [name of master]

SECRETARY OF HEALTH AND
HUMAN SERVICES,

Respondent.

L T R R

*k kkkkkkhkkkhkkkhkkkhkkkhk Kk Kk Kk Kk *k %k

NOTICE OF DECISION NOT TO SEEK REVIEW

The specid master issued a decision in the above-captioned case on [date]
[Petitioner[s]/respondent], through [hisher/ther] counsd, hereby formdly notifies the U.S. Court
of Federa Clams that [he/shelthey] will not seek review of that decison by a U.S. Court of Federal
Clamsjudge, and renounce[ 9] the right to seek such review.

[Name of Counsdl]
Counsd of Record for [Petitioner|s|/Respondent]

[Address]

Date

[PLEASE NOTE: A certificate of service on opposing counsd is required to be stapled to the end
of dl filings, an origind plus one copy of the Natice is required for filing.]
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ATTACHMENT 4. SAMPLE “ELECTION TO ACCEPT JUDGMENT”

IN THE UNITED STATES COURT OF FEDERAL CLAIMS
OFFICE OF SPECIAL MASTERS

*k kkkkkkhkkkhkkkhkkkhkkkhk Kk Kk Kk Kk *k %k

*

*
)

Petitioner[s],

V. No. - \%

Specia Magter [name of master]

SECRETARY OF HEALTH AND
HUMAN SERVICES,

R T N T T R T

Respondent.

* k k kkkkkkkkkkkkhkkkkhkkkkKk kK x %

ELECTION TO ACCEPT JUDGMENT

Petitioner[s], through [his/her/their] counsd of record, hereby eect[s], pursuant to 42

U.S.C. § 300aa-21(a), to accept the Judgment entered on [date] in the above-captioned
case.

[Name of Counsdl]

Counsd of Record for Petitioner[d]

[Address]

Date:

[PLEASE NOTE: A certificate of service on opposing counsd is required to be stapled to the end
of dl filings, an origind plus one copy of the Election is required for filing]
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ATTACHMENT 5: SAMPLE“ELECTION TO FILE CIVIL ACTION”

IN THE UNITED STATES COURT OF FEDERAL CLAIMS
OFFICE OF SPECIAL MASTERS

* k k kkkkkkkkhkkkkhkkkkhkkkhk Kk kK Kx K

*

*
’

Petitioner[g],

No. - \%
Specid Master __[name of master]

V.

SECRETARY OF HEALTH AND
HUMAN SERVICES,

Respondent.

L T EEE . T T R N )

*k kkkkkkhkkkhkkkhkkkhkkkhk Kk Kk Kk Kk *k %k

ELECTIONTO FILE CIVIL ACTION

Petitioner[s], through [hisher/their] counsd of record, hereby dect[s, pursuant to
42 U.SC. 8§ 300aa-21(a), to mantan [higher/thar] option of filing a avil action in lieu of
accepting the Judgment entered on [date] in the above-captioned case.

[Name of Counsdl]
Counsd of Record for Petitioner[d]

[Address]

Date

[PLEASE NOTE: A cetificate of service on opposing counsd is required to be stapled to the end
of dl filings, an origind plus one copy of the Election is required for filing]
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ATTACHMENT 6: GENERAL ORDER #9

IN THE UNITED STATES COURT OF FEDERAL CLAIMS
OFFICE OF SPECIAL MASTERS
Filed July 24, 1995

GENERAL ORDER #9

This Order is issued to inform petitioners that an additiona piece of information will be
required to support Applications for Fees and Costs filed under the Nationd Vaccine Injury
Compensation Program.

In some Program cases, petitioners themselves, rather than ther counsd, have expended
part or dl of the costs of the Program proceeding. However, in a few of such cases, petitioners
counsd have submitted cost applications which inadvertently omitted the cost items pad by
petitioners themsdlves.  Under current case law, correcting such an omisson is difficult and time-
consuming.

In an effort to ensure that petitioners and counsd dike are farly and fully compensated and
to avoid unnecessary litigation in correcting oversghts and errors, the court shall require in all
future applications for fees and costs a statement signed by petitioners and counsel which dearly
delinestes which costs were borne by counsd and which costs were borne by petitioners, including
the amount of any retainer that has been paid.

IT ISSO ORDERED.

Gary J. Golkiewicz
Chief Specid Magter
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ATTACHMENT 7: GENERAL ORDER #11

IN THE UNITED STATES COURT OF FEDERAL CLAIMS
OFFICE OF SPECIAL MASTERS
Filed February 8, 2001

GENERAL ORDER #11

ALTERNATIVE DISPUTE RESOLUTION (“ADR”) TECHNIQUES
AVAILABLE IN VACCINE CASES

. INTRODUCTION

The Nationd Vaccine Injury Compensation Program was specificaly designed to resolve
vaccine-rdated injury dams in a fashion tha is speedier, less costly, and less adversariad than
ordinary tort litigation. The Program has been largely successful in that regard, but in recent years
the Office of Specid Masters has utilized certain techniques of Alternaive Dispute Resolution
(*“ADR”) that have resolved many cases even more speedily and efficiently.

When a Vaccine Act case is in dispute and the parties are unable to settle that dispute on
their own, the specid master condders the evidence and argument advanced by both parties, usudly
after one or more evidentiary hearings, and determines whether the petitioner is entitted to
Program compensation, and, if agppropriate, the proper amount of compensation. This process,
while quicker and more dfident than ordinary tort litigaion, can entail considerable time and
expense. As an dtenaive to this decison-making process, the specid masters provide ADR
services which can often greetly reduce the time and expense of litigation.

ADR is a term widdy used to describe methods and techniques of facilitating settlement
of disputes without resort to forma court proceedings. Generdly, ADR methods assist the parties
in undergtanding the strengths and weaknesses of their case as well as their opponent’s, in assessing
ther chances of prevaling in formd litigation, and in viewing ther case objectively from different
perspectives. ADR techniques rely upon collaborative discusson rather than adversarid
proceedings. When ADR is successful, a voluntary settlement is reached quickly and efficiently.
Even where a sdtlement is not achieved, the parties underdanding of the case is greatly enhanced,
reulting in a more focused presentation to the decison-maker and ultimately a quicker resolution.

The use of ADR techniques has proven higlly successful in resolving cases under the
Program.  While utilized primaily in the past to facilitate seitling dameges issues, ADR is now
beng used successully to foster resolution of entittement issues, litigative risk settlements, and
many attorney fee issues.  While mediation is the ADR method of choice, mini-trids and early
neutral evduations have dso been used with great success. The essetid ingredients are the
parties willing and credive involvement. The ADR process has proven flexible and capable of
handling virtudly any fact pattern and legd issue, since the technique is talored to the issues and
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the parties recommendations for a given case. ADR should be viewed as an important tool for
reolving a dispute without sacrificing the qudity of judtice or the right to trial in the event that a
voluntary settlement is not achieved.

In every Program case, the parties should carefully consider, idedly at an early point in the
case, whether use of one of the ADR techniques described below might lead to a resolution that
is not only speedy and efficient, but also provides for satisfaction to both parties.

Il. TYPES OF ADR PROCEDURES AVAILABLE
A. Termsdefined

Before discussng the types of ADR procedures that have been used in Vaccine Act cases,
it may be hdpful to define two terms.  “Mediation” means tha a third party meets and works with
the parties to fadlitae thar settlement negotiations. The mediator attempts to help the parties
improve thar communication with one another, identify the key interets of each sde, ad
determine areas of each party’s postion in which there is enough flexibility to dlow for
compromise. The mediator ordinarily meets with both parties and both counsdl together (note that
the petitioners themselves are ordinarily included, not just their counsd), and then often will meet
with each sde separately, dternating between partiess. Mediation can consist of a single sesson
laging from a couple of hours to a ful day, or can consst of more than one sesson, with time
periods in between the sessions. “Neutral evaluation,” on the other hand, means that a neutrd
third party spends time evduating the substance of the case and the parties respective positions,
and then gives each dde a frank assessment of the strengths and weaknesses of that party’s case.
This can often break a logjam in sdtlement negotiations where a party has an overly optimistic
assessment of the strength of that party’s case.

B. Types of procedures

It should be emphaszed that the parties themselves, subject to the special master’s
gpprova, will choose an ADR procedure in any individud case. The parties should choose a format
with which they are fully comfortable. The following are some of the available options.

1. Mediation/neutral evaluation by “ settlement master”

The ADR technique that has been most commonly used in Program cases, with an extremely
high rate of success, has been the gppointment of a “settlement master.” The settlement madter is
a specid magter of the United States Court of Federal Clams other than the presding specid
master.  (The “presding specid master,” of course, is the specid master who is dready assigned
the case and who would resolve the case by decison if no settlement is reached.) The settlement
master can engage in mediaion, neutra evauation, or a combination of the two, as dictated by the
preferences of the parties, to hdp the parties reach a settlement. But there are severa particular
points to condder when weighing the use of a “settlement master” as opposed to ADR by the
presiding specid master (option #3 below) or by a* professiona mediator” (option #2 below).
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As compared to medidion/evdudion by the presding specid master, use of a settlement
master has the bendfit tha if the ADR fals to produce a full settlement, the settlement master will
not be the one to decide the case. Therefore, the settlement master will fed freer to give the
paties a candid assessment of ther respective cases, and dso it may be more acceptable to the
parties for the settlement master to engage in separ ate meetings with each sde to the case.

Moreover, use of a settlement master may also have some advantages, in some cases, over
use of ADR by a “professonal mediator” (option #2 below). Obvioudy, as a judicia officer
extendvely experienced in hearing and deciding Vaccine Act cases, the seftlement master is
extremdy wdl qudified to give each party an experienced assessment of the strengths and
weaknesses of that party’s case. For example, if the dispute concerns the proper amount of
compensation, the sdtlement master will likey have a thorough working knowledge of what
amounts speciad masters have awarded in Smilar cases, information that could greetly help the
parties reach a compromise.

Of course, if ADR by the sdtlement magter fals to produce a sdtlement satisfactory to
both parties, the case will be returned to the presiding special master for hearing and decision.

2. Mediation/neutral evaluation by professional mediator

A second ADR option is to uilizz mediation and/or neutral evauation by someone who is
not a gspecid master--i.e, a professional mediator/evaluator.  Courts nationwide are now
employing private, professona neutrads in court-sponsored ADR programs with a high rate of
success, often in complex cases involving serious medicd injuries.

The chief advantage of this form of ADR is that professona neutrds with practices devoted
ldy to mediation often have excdlent specidized <ills in resolving difficult conflicts.  They
have ills in building trus by remaning neutrd a dl times and in improving the communications
among the parties and counsd. Professona mediators are often particularly skilled in dedling with
emotiondly-charged cases, and in reaching out to the parties in the case.  While counsdl usudly
drive legd negotidtions, professond neutras are traned to encourage the parties direct
involvement in settlement discussions to meet the needs and interests of the parties.  Further,
professond mediators can bring “a fresh face and look” to a dispute, from someone without
preconceived notions about the case.

3. Mediation/neutral evaluation by presiding special master

A third avaldble ADR procedure is to utilize mediation and/or neutra evduation by the
presiding special master, meaning the same speciad master who is adready assigned the case. This
process has been used successfully in a number of Program cases. The presding master would,
of course, engage in the above-described techniques of mediation, neutral evaluation, or a
combination thereof, to hdp the paties to achieve settlement. The master might restrict the
sessons to meeting with both sdes together, or might also engage in separate sessons with each
gdeindividualy, whichever the parties prefer.
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One advantage of this procedure is that the presding special master aready knows much
about the substance of the case, and can prepare very quickly for the ADR sesson.  Further, to the
extent that the mester gives the parties an evauation of the case, the evauation will be of
condderable weight, snce tha same master would be the one to decide the case if settlement
effortsfail.

On the other hand, a great many parties may not wish, understandably, to discuss their
stlement negotiations with the same specid master who would decide the case if settlement is
not reached. If so, they may elect instead to try one of the other ADR procedures described above
or bdow. Or, with the presiding specid master’'s approva, the parties could proceed to ADR with
the presding special master, with the agreement that if settlement is not achieved, then the case
will be formaly transferred to another specid mester for decison. Tha option would combine
the key feature of the “settlement master” option {.e., mediation by a master who will not decide
the case if a sdttlement is not reached) with the advantage of having mediation by a master who is
dready familiar with the case.

4. Mini-trials

This is a procedure in which the parties present an abbreviated form of their case to either
the predding specid master, another speciad master, or a third-party neutrd. This procedure may
be paticulaly usful when the record as it stands does not yet contan enough informetion for
dther Sde to appreciate fuly the drengths of each Sde's case. The parties ordinarily agree to a
time limit for each d9de's presentation. The mini-trid can be conducted as informdly (or formaly)
as the parties prefer. The parties may choose who would be the best person to presde a the mini-
trid--i.e., the presding special master, another special master, or someone ese-and to what extent
(if any) they wish the predding officdd to offer an evauation of the evidence after the presentation.
The basic theory of the mini-trid is that it will give the parties in a short period of time a great ded
of ingght as to the drengths of each Sde's case, thus fadlitating settlement.  Typicdly, no ruling
results from the mini-trid, and the parties retain ther right to put on ther entire case before the
presiding specid madter a alater date, if settlement fails.

5. Other ADR procedures

The techniques discussed above are not necessarily the only ADR options available. Other
procedures have been utilized, induding, in cases where the parties agree, binding arbitration by
dther the presding specid master or another arbitrator. The specia master and the parties can
desgn other types of processes talored to the particular case. The paties should fed free to
discuss other ideas with each other, and to suggest them to the presiding specid master.
[I1. ADDITIONAL POINTS
A. Confidentiality

All  ADR proceedings, induding documents generated <soldy for the ADR and
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communications within the scope of the proceedings, are confidential. If the ADR proceedings are
conducted by a settlement master or third-party neutral, no description of the proceedings, any
communications involved therein, or any documents generated solely for the ADR, will be divulged
by the settlement master or neutrd to the presiding specid master (or to anyone €lse). Moreover,
the parties ordinarily agree that if the ADR fails to result in settlement, the parties, too, and any
other participants in the ADR, will be bound by this rule of confidentidity. (The presding specid
meder will provide a form for a confidentidity agreement that the partties may wish to execute
before beginning the ADR proceedings.)

B. Preparation for ADR procedure

Counsd may or may not have experience in ADR proceedings. To select the appropriate
ADR procedure and to prepare for the ADR proceeding, counse are encouraged to familiarize
themsdves with ADR experiences under the Act. Counsd should discuss these matters among
themsdves, with the court, or with attorneys experienced in ADR matters under the Act. The court
can furnish resources to familiarize parties with ADR under the Act.

C. Partiesare strongly encouraged to consider ADR

Entry into any type of ADR proceeding is adways purely voluntary on the parties part.
However, the speciad masters wish to emphasize that they believe that ADR is an excdlent way to
relve Vaccine Act cases. They strongly encourage the parties to consder ADR as an option at
any point in the proceeding. The presding specid master may wel suggest ADR a some point in
the proceeding if the master deems it appropriate, but the parties should always fed free to suggest
it on thear own. The Office of Specid Masters will drive to ensure that any ADR proceeding is
conducted promptly and speedily once the parties request it. Thus, ADR can not only offer a
subgtantia likdihood of prompt resolution if the ADR is successful, but will also not subgantidly
delay the ultimate resolution of the case even if the ADR is unsuccesstul.

IT ISSO ORDERED.

Gary J. Golkiewicz
Chief Specia Master

37



ATTACHMENT 8 NOTICE TO PETITIONERS
REGARDING ADMINISTRATIVE CHANGESTO
THE VACCINE INJURY TABLE
Asof July 15, 2002

Depending on the date a petition isfiled, the Vaccine Injury Table found at 42 U.S.C.
8§ 300aa-14(a) may not apply in your case.

Pursuant to 8§ 14(c) and 8§ 14(e)(2) of the Vaccine Act, the Secretary of Hedth and Human
Services may amend the Vaccine Injury Table by adding or ddeting injuries, changing the time
periods within which onset of a Table injury must occur, or by adding additiond vaccines and “Table
Injuries’” for such vaccines. The Secretary may aso define or redefine the covered injuries through
the Qudifications and Aids to Interpretation.

In accordance with the Secretary’s datutory authority, the Secretary has made revisons to
the Vaccine Injury Table asfollows:

* On February 8, 1995, the Vaccine Injury Table was amended, applicable to petitions filed
on or after March 10, 1995. See 60 Fed. Reg. 7678 (1995) (codified at 42 C.F.R. pt. 100).

* On February 20, 1997, the Vaccine Inury Table was amended, applicable to petitions filed
on or after March 24, 1997. See 62 Fed. Reg. 7685 (1997) (codified at 42 C.F.R. pt. 100).

* On May 11, 1998, the Vaccine Injury Table was amended, adding coverage to clams filed
on or after August 6, 1997, for injuries or death related to the hepattis B, varicella, or
Haemophilus influenza type b (Hib) vaccines. See 63 Fed. Reg. 25777 (1998) (codified
at 42 C.F.R. pt. 100).

e On Ay 27, 1999, the Vaccine Injury Table was amended, adding coverage to claims filed
on or after October 22, 1998, for injuries or death related to the rotavirus vaccine. See 64
Fed. Reg. 40517 (1999) (codified at 42 C.F.R. pt. 100).

« On May 22, 2001, the Secretary gave notice adding coverage under the Vaccine Injury
Table's Category XIll (the general category reserved for new vaccines recommended by the
Centers for Disease Control and Prevention for routine administration to children) to
dams filed on or after December 18, 1999, for injuies or death related to the
pneumococca conjugate vaccine. See 66 Fed. Reg. 28166-01 (2001) (codified at 42
C.F.R. pt. 100).

(Note: These revised Tables do not appear inthe U.S.C.)

The practicad outcome of these modifications is the edablishment of several discrete
Vaccine Injury Tables. Therefore, it is important, when filing a petition, to be awae of the
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exigence of these Vaccine Injury Tables and to utlize the appropriate Table in your case,
depending on the date the petition is filed. In other words, the Vaccine Injury Table in the
datute at 8 300aa-14(a) applies to dl petitions filed prior to March 10, 1995; for petitions filed
on or after March 10, 1995, one of the administratively-amended versons of the Vaccine Injury
Table applies. If you review these Guiddines after filing a petition, please make sure that the
correct Vaccine Injury Table was referenced. If the incorrect Vaccine Injury Table was used, please
notify the court as soon as posshle and request a reasonable extenson of time in which to amend
your petition. Petitioners are responsble for educating themselves on which Table gpplies to their
respective circumstances. Petitioners may wish to refer to HHSs website at
www.hrsagov/osplvicp for informaion on the gpplicable Vaccine Injuy Table or download the
latest adminidtratively-amended verson of the Vaccine Injury Table (42 CF.R. 8§ 100.3) from
Lexis/Nexis or Westlaw.

39



